





In its petition for reconsideration, the Discovery Channel
states that there has been a "freeze in the cable programming
market": Although cable operators continue to be interested in
the expansion of service and the provision of new, innovative
program offerings, the addition of new services to systems
throughout the United States has virtually stopped since the
issuance of the First Report and Order.! BET, The Disney
Channel, E! and Encore (among others), state that they are also
experiencing the same problem in signing up cable systems. USA
Networks' experience in its efforts to expand distribution of
the Sci-Fi Channel is not dissimilar.

In part, this "freeze" 1s due to the fact that the per
channel benchmarks the Commission has developed are fatally
flawed.? It is clear that the tier neutral approach to rate
regulation has contributed to the problem. The fact is that
the addition of a new service to a cable tier requires an
investment of money and other resources that simply cannot be
measured by a static and historic measurement of benchmark
prices.¥ Tier neutrality deprives cable operators of the

economic incentive -- and in some cases, the economic

1/ Discovery Communications, Inc., Petition for
Reconsideration ("Discovery Petition") at 2.
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See Petition for Reconsideration of Time-Warn
Entertainment Company at 2-3.

3/ 14. at 12.
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variables cannot be forced into a simple standard; upper tier
rates may not be unreasonable even though they exceed some
calculated or derived benchmark norm. See Comments of USA
Network, 9. The use of a more flexible standard for the
regulation of cable programming services is better fitted to
the terms of the statute than is the tier neutral concept and
more effectively reflects its basic goals.
The Pass-Through Mechanism Should Be Refined
to Reflect Full Recognition of the Way
Program Cost Ingcrea r.

The Commission's adoption of a pass-through mechanism
applicable to program costs is fundamentally sound and, in
concept, has not been challenged by any of the parties seeking
reconsideration. However, in adopting the procedures for its
implementation, the Commission has imposed two limitations that
are unfair to cable operators and programmers alike. The rule
(76.922(b)) should be modified to permit cable operators to
reflect in initial regulated rates any increases in programming
costs for cable networks that have been incurred between the
date of the rate freeze (October 1, 1992) and the effective
date of the requlations. The rule also should provide that the
starting date for measuring subsequent changes in program costs
under the pass-through mechanism is the effective date of the
rules. Otherwise, cable operators will forever be denied the

opportunity to recover costs that they have legitimately
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serves no valid public interest goal. The Commission has
offered an explanation for its decision to defer implementation
of the pass-through mechanisms as it applies to retransmission
consent fee increases until October 6, 1994, but those
considerations simply do not apply to increases in program
costs incurred by cable operators in the carriage of basic
cable networks. The contractual arrangements between cable
operators and cable programmers do not involve a "new
regulatory and statutory mechanism” with which the industry and
the Commission "have no experience”. First Report and Order at
9§ 247. These arrangements have existed for years.

The contractual arrangements between cable operators and
cable networks with respect to per-subscriber fee are
negotiated on an arms length basis. These contracts are
typically entered into for multi-year periods and provide for
increases in per-subscriber fees on a scheduled basis. It is
fundamentally unfair for the Commission not to recognize these
cost increases. Cable operators should have the right to
recoup increased costs incurred under cable network affiliation
agreements after September 30, 1992,

The Commission's limitation of the use of the pass through
mechanism until 180 days after the effective date of the
Commission's regulations will mean that many cable systems will
never be able to recover any part of program cost increases

that have occurred between October 1, 1992 until April 1,
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1994, These costs are and will be legitimately incurred and
have contributed to the quality and diversity of programming
that cable subscribers enjoy. They should be recoverable as
part of initial rates and through the pass-through mechanism.
Respectfully submitted,
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